#50 9/23/69
Memorandum 69-111

Subject: Study 50 - Leases

Attached is a revised recommendation on lesses. It takes intc account
the cbjections made to the pill at the last sesslon.

Also attached (Exhibit I) is a letter from Mr. Golden, who you will
recall represents lessor clients and has regularly attended our meetings.
I called him after receiving the letter. His only concern is Section 1951.7
{notice required upon reletting property}. This section was added in the
Assembly at the insistence of the Chairman of the Assembly Judiciary. The
staff suggests that Section 1951.7 be revised as get out on the next page.
This revision accomplishes the objective of the section and satisfies

Mr. Golden's objections.
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§ 1951.7

§ 1951.7. Notice required upon reletting property

Seec. 6. BSection 1951.7 is added to the Civil Code, to read:
1951.7. (a) As used in this section, "advaence payment” meens
moneys paid to the lessor of real property as prepayment of rent, or
as a deposit to secure faithful performance of the terms of the lease,
or any other payment which is the substantial equivalent of either of
these. A payment that is not in excess of the amount of one month's
rent is not an advence payment for the purposes of this section. ?

(b) If the lessee has made an advance payment and the lease is

terminated pursuant to Section 1351.2,upon the initial reletting of
the property, the lessor shall send & written notice to the lessee
stating that the property bas been relet, the name and address of the
new lessee, and the term of the new lease and the amount of the rent.
The notice shall be sent by first class msil to the last known address
of the lessee not later than 30 days after +the new lessee takes
possession of the property. No notice is regquired if the amount of the
rent due and vnpaid at the time of termination exceeds the amount of

the advance payment.

Comment. Section 1951.7 does not in any way affect the right of the
jessor to recover damages nor the right of a lessee to recover prepaid rent,
a security deposit, or other payment. The section is included merely to ;
provide a means whereby the lessee whose lease has been terminated under
Section 1951.2 may obtain information concerning the period of time covered
by the new lease and the rent provided in the new lease. The notice is

required only for the initial reletting of the property. If the new lease

-




is terminated, the notice, if any, required by Section 1951.7 need be given
only to the lessee under the new lease.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memorondum 60-111

Exhibit I

LAW OFFICES
EvgENE GOLDEN

SUITE I1IOTS
D77 WILBRIRE BOULEVWARD
BEVERLY HILLE, CALIFORMIA DORIE
CAERTVIEW 3-HEO - BRACEHAN 2887

September 19, 1969

John H. DeMoully

Executive Secretary

california Law Revision COHmission
School of Law

Stanford Univar-ity

Stanford, California 94305

Dear Mr. Denou‘lrs

1 Hould 1£ke to mzke the following observations ragarding the
draft relatin.. to real property leases'to e considered by the
Commission at its meet:ng on October 3, 1969:

1. With regarﬂ to Section 1951.2 and the concern of some
that the lessor will delay reletting or may receive a large
windfall, it would appaar important to consider the follow~ﬁn-

a)

)

¢}

q)

at the earlinst posﬂibla tins._f"{

Recovering a judgnant is not equivalent to: collectlnq
a judgment. A lessor, as a practical matter, will not
resort to Section 1951.2 unless the lessee is insolvent
for the lessor would much prefer collecting monthly
rontals from a sclvent lessee under Section 1951.4
than to gawble on the results of a trial sometime in

in the future. Therefore, most judgments obtained

‘undar Section 1951.2 would not be coliectihla.

In order to avoid the auccessful assertion of a de-
fense of failure to mitigate damages, the lessor as
a matter of self-interest will attenpt to relet as

s00n Aas possible.

Because the lessor will normnlly he daaling with an
ingnlvent lessse, he will again, as a matter of seli-
interest, make every reasonable effort to relet in
order to receive rent with which to make the first
trust deed payments. It would be a foolish lessor
who would turn down a new lessee in the false hopes
of recovering a la:ger uacollect;blo judgment . -

Subparagraphs {2) and (4) qf section 1951.2 {a) seem
to provide ample safeguard against a windfall recova.y
and afford sufficient incentive to a lessor to relet
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Mr. DeMoully, page 2, continued.

2., Section 1951l.7 places an unnecessary and undue burden
upon the lessor for the following reasons:

a} A lessor will normally resort to Section 1951.2
only where the lessee is insolvent, and by the time
the lessor has regained posasession of the pramises
the lessee usually owes more than one month's rent
and more than the advance payment. It would be a rare
case vhere the lessor had an advance payment that ex-
ceeded the rent owing, the costs of redecorating, the

 costs of cammiss1ons in reletting and any attorneys
fees incurred.

b} The lease-may be for 5 or 10 years and may be re-
let for a number of times during the balance of the
term. It would appear to be an undue burden to re-
quire the lessor to keep sending notices of reletting
to a defaulting and insolvent lessee whe no longer
has any interest in the premises. :

c) The terms of any relettlng are proper items of
discovery in any action by the lessor to recover
damages or by the lessee to recover an advance payment.

d) However, a dzsclosure of terms and conditions other

- than the amount of rent and the term of the lease may
involve matters of confidentiality which the new lessee
would not want disclosed -and in which he would have some
rights of privacy. .

e) With lessors of large commercial properties and a
sizeable number of lessees with long term leases, the
' giving of such notices would cause unnecesssary adminis-
- trative expense and record kXeeping beyond that reason-
ably needed to protect a defaultlng insolvant lessee.

I regret that I will not be able to attend the meeting on Octo-
ber 3, 1969, but I do appreciate the opportunity to express my
views on the proposed revzsions relating to leases.

Very truly yaqu:

& - 2o e N
| EU;GENE GOLDEN
BG:pb ' _ : Y




RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

relating 1o
Real Property Leases

BACKGROUND

Beetion 1925 of the Civil Code provides that a leake ia & comtraet.
Historically, however, a lease of real property haes been regarded as a
conveyance of an interest in land. The influence of the eommon law of
res]l property remains strong deupite
vorce the law of leases from its medi
earrent conditions by the application of modern comtract prineiples.
The California courts state that a leasel is both a contract and a eon-
veyance and apply a mixture of contratt and property law principles
to lease pases This mixture, however, is generally unsatisfeetory and,
depending upon the circumstances, its applicatiop may result in injus-
tice to either the lewsor-or the Jesace, :

RECOMMENDATIONS
Right of Lessor to Recaver Damages Upon Lessee’s Abandonment

TInder existing law, a leasee’s abandonment of the property and re-
fusal to perform his remaining obligations nnder the leass doea not—
absent a provision to the contrary in the lease—give Tise to the usual
contractual remedy of an fmmediate action for damages. Sueh eondnot
merely amounts to an offer to “surrendpr’’ the remainder of the term.
Welcome v. Hess, 90 Cal. 507, 27 Pae, 369 {1891). As stated in Xulawils
v. Pacific Woodenware & Paper Co., 25 Cal.2d 664, 871, 156 P.2d 24,
28 (1944), the lestor comfrented with much an offer has three alterna-
tives: :

(1) He may refuse to accept the ¢ffered swrrender and mue for
the aceruing rent as it becomes due under the tewem of the lease. From
the lossor’s standpoint, this remedy is seldom satisfactory because he

ity and solvency of a lessee who
iability, Moreover, he must let the
property remain vacant, for it stifl belongs to the lessee for the dura-
tion of the term. In rddition, repeated actions may be necessary to
. This remedy is also unsatis-
it permits the lessor to refuse
imize the damages caused by the
Cal.2d 829, 832, 161 P.2d. 453,

455 {1945). E

(2) He may accept the surrender and regard the lease as texminated,
This amounts to & cancellation of the lease or 2 rescission of its unex-
pired portion, In eommon law theory, however, the lemsee’s obligation
%o pay rent is inseparshle from his leaschold intareat in the property.
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Accordingly, termination of the lease in this manner terminates the
remaining rental obligation. The lessor ean reeover neither the wnpaid
futare rent nor damages for its loss. Welcome v, Hess. supra. Moro-
over, sny conduet by the lessor that is inconsistent with the lessee’s
eontinning interest in the property is eonsidered to be an aceeptinec of
the lessee’s offer of surrender, whether or not sneh an aeceptanee is in-
tended. Doreick v, Time Od Co., 103 Cal. App.2d 677, 230 P24 10
{1951 }‘. Henee, offorts by a lessor to minimise his damages Freqoently
result in loss of the right to unpeid future rent as well as the right to
damages for its loss. ?

(3) Tle may notify the lessee that the property will be relot for the
lessce’s benefit, take possession and relet the property, and sue for the
dnmages eaused by the lessee’s defanlt. This temedy, too, i unsatisfac.
tory because the enurta have held that the cajise of aetion for damages
doea not necrne until the end of the original ieasa term. Treff v. Guiko,
214 Cal. 691, T P.2d 697 (1932). Henee, an action to recover any portion
of the damages will bo dismissed a8 premature if brought before ex-
piration of the entire term. This leaves the lpssor without an effective
remedy whare the term of the lense iw of sueh duratien that waiting
for it 1o end would be impractical. The tenant under 5 20.yeur lense, for
example, may abandon the property after only one year. In addition,
any profit made on the refettizge probably belongs to the lcsaee, not the
lessor, inusmuch ns the lessee’s interest in property theoretivally
continues. Moreover, the lessor must be carefal in utilizing thisx remedy
or he will find that be has forfeited his right to the remaining rentals
fram his oripingl lessee despite his luek of intention to do so. Bee, e.g.,
A, H, Busch €o. v. Strauss, 103 Cal. App. 647, 284 Pae, 008 {1930). See
also Neswhaus v, Norperd, 146 Cal. App. 735, 35 P.2d 1030 (1934).

The Compission ks eoncluifod that, when 3o legser broaches the Tease

and nbunduns the propeety, the lossor shorld be permitéed to sue im-
mediatoly fo recover clemages. | -
Thix. in substanee, 8 the remedy that s now yvaibsbhe minder Civit Codo
Bection 1309 iF the purties provide lor this remedy in the lease, Absont
smeh a provisien i the tease, e tosser amder sdading low must dofer
his dantage netion wadil the enid of the torm hndd run the rvisk that the
defaulting lessee will be insolvent or unavailulfle at that time, The avail.
ability of a suit for dnmages would not nbragate the presemt rieht to
reseind the lease or to sue for speeific or proyentive relief if the lesor
has no wdegrate vemedy wt lrw, Rather, an getion for damages would
provide the lessor with a reasonable chojee of remedios comparable to
that available to the promisce when the prmx;lisur has breached a eon-
tract.

Right of Lessor to Recover Damagés Upon Breach
by Lessee Justifying Termination of Lease

Tnder existing law, the lessor winse lesipe sommits a sufficiently
material breach of the lease to warrant termination has o ehoice of
three remodics:

{1) He may treat the breiach as only partial, decline to terminate
the lease, und sue for the damnages cuused by the particular breach, If
he docs so, however, he obvieusly is continuing to deal with a leasee
who has proven unsatisfactory. ;

{2) He may terminste the lease and force the lessee to relinguish
the property, resorting to an action for unluwful detainer to_recover
posseseion if necessary. In such a cuse, his right to the remaining rent
due under the lease ceases upon the terminutipn of the lease, Cosisllo v,
Mariin Bros., T4 Cal, App. T82, 241 Pae. 688 (1925).

{3) Under some eircumstances, ho muy m« to terminate the leass
but still eviet the lessee and relet the proper
lessee, Lowrence Barker, Inc. v. Briggs, 89 Lal2d 664, 248 P.2d 897
(1952) ; Burke v, Novien, 42 Csl. App, T05, 184 Puc. 45 (1919). Bee
Cope Civ. Proo. § 1174, As noted in connestion with the remedies on
abandonment, this procedure olten proves i
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In desling with these cases of material breach, the courts have felt
bound to apply the mentioned cominon law rule that the Jessee’s obliga-.
tiom to pay rent depends entirely upon the continued existence of the
term undex technieal property law coneepts. When the term is ended,
whether voluniarily by abandonment and repossession by the lessor or
involuntarily under the compulsion of an unlawful detainer proceed-
ing, the rental cbligation also ends. In cases where the lessor has no
reason to expect the lesses to remain available and wolvent mmtil the
end of the term, continued adherence to this ruie deniea the lewsor any
effective remedy for the loss caused by a defanlting lessee.

The Commission has coneluded that the lessor should be permitted
{0 sue for : dimages at
the time the lease is terminated beeauss of & substantial breach by the
lessee. This remedy—the substance of which is now available under
Civil Code Section 3308 if the Jeass so provides—would be an alterns-
tive to other existing remedies that would continus to be available:
{1) the right to treat the breach as partial, the lease as ocontinn-
ing in foree, and recover damages for the icular defanlt and (2)
the right to reseind or cancel the leass, Le., declare a forfeiture of the
lesses’s interest. :

Duty of Lassor to Mitigate Damages
Existing Low |

As mentioned in connection with abandonment, if the lessee breaches
the lease and abandons the property, the msy refuse to sccept
the lessee’'s offer to surrender the jeasehold interesi and may (1) sue
for the aceruing rent as it becomes due or {2) relet the pro for
the benefit of the lessee and sue at the end of the lease term for the
damages caused by the lessee’s default. Thupg, although the leasor may
mitigate dumages—by reletting for the benefit of the lemee—he is not
reguired to do so. Moreover, if the lessor does attempt to mitigute
damages, he may lose his right to the fo rent if the couri finds
he hus accepted the lessee’s offer to s der his leasehold intereat
when he did not mean to do so as, for exampla, when his notice to the
Jessee is found to be insufBeient. Dorcick v. Time Odl Co., supra. The
mnfortunste result is that the oxisting law tends to discournge lossnrs
from attempts to mitigate damages.

Recommendations
General duly to mitigale domoges. Absent a eontrary igion in the
lesse, when the lessoe has breached the leass and mﬁm prop-

erty or has been evicted becanse of his failure to perform, the lessor

ghould not be permitied to let the property remain vaeant and still
reeover the rent ag it acerues, Instead, the llessor should be required to
make a rensonable effort to mitigate the damages by reletting the prop-
orty.
To achieve this objective the leasor should be entitled

to recovey (1) the rent that was due and unpaid at the time of termina-

tion plus interest from the time each instaflment was doe; (2)

unpaid rent that wonld have been earned from the time of termination

to the time of judgment less the amount of rental loss that could have

. been reasonably aveided plus interest on the difference from the time

of acernal of each installment; {3) a reasonsble commission for

ihe relstiing of the properiy; aud (X)) 1D the lease 5o

provid:s, the unpaid rent after the time
of judgment less the amount of rental logs that could be reasonably
avoided, the differenee discounted to reflec prepayment to the lessor.

Discounting of the value of unpaid fu rent is simply a substitute
for payment as installments acerue. The rate of discount should there-
fore permit the leasor 1o invest the lunp sum ewsrd at interest rates
enrrently available in the investment market and recover over the pe-
riod of the former term of the lease an amount equal to the unpaid
future rentals less the amount of rental loss that eonld be reasonably
avoided. The Federal Reserve Bank disequnt rate plus one percent
satisfien this test. Moreover, it provides a rate subjeot to judieial notiee
under Evidence Code Seetion 452(h) and one that au i ad-
juats to ehanpes in the investment market.

3~




The burden of proving the amount of rents) loss that conld have been .
or eould be obiained by acting reasonably lin reletting the property
ghould be placed on the lessee, Thin allocation of the burden of proof is
similar to the one applied in aetions for breach of employment sontraets,
See Erler v. Five Pointz Motors, Inc., 249 Cal. App.2d 560, 57 Cal.
Rptr, 516 (1967). :

The meosure of damagss recommended above s cssentially
the same 2s that now provided in @ivil Code Section 3308, hut
the measurs of demapes provided by thal section applics only
when Rhe lease o spocilies and t!:f:o.- seotion is silent as to
burdzn of proofl.

In addition, i the loase so provideg, the lzssoe should
3
b antitled to recover other damnges_:

(naomary to eompensate him for all the detriment enused by the lessee’s

breach or which in the ordinary course of things would be Hkely to re-
suit therefrom. This iz the rule applieable in contract sases under Clvil
Code Saction Mandwouldperm;:::: A0 tomomh ,f:er”h‘em le,
his expenses in retaking possession perty, making
ﬂseleuuwuubligabdgtnmnka, and in relet! ngtl;a_property.

The requirement of existing law that the lessor notify the lesseo

l'elﬂtﬁllg. ﬂl! pl'ﬁpﬂlt, to miﬁ!ﬂte the a T, ;
This requivement has discouraged lessors from attempting to mitigate

and serves no useful purpose in view of the recommended re-
bm:htﬂﬂthehsnrberequmd' to relet the property to mitigate
mah'mmwhaehemhtom damages froan the losses

for the loss of Puture rents. WHhwever, if the lessce has made
an edvunce payment in e2xcess of pue month's rent, the lucsor
should be roeguired to notify tha lessee upon the meletiing of
the properiy of the term of the hew leasz and the amount of
rent ander the new luvasa,

to & lease should be permitted to include that will guaranies
10 the lemagr that the lesses will remain ted to pay the rent for the
entive term if, but only if, the lease alac ps the lessee to ansign the
1ease oF to sublet the property. If the lease containa such provigions, the

E
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the
rentals ided in the lease and, at the same thne, permit the damee to
proteet his intorests by obtaining & new tenant.
The lessor shonld be permitted to impgse
the right to sublet or assign se that he es
over the types of businesees and persons
The need to retain this traditional reme
marily from the advent of ‘‘net lease finan

domain, rejection of the lease by the t’s trastee in bankrupiey, or
s somplete destruction of the land and building by & Seod which does




not recede. Sce Williams, T'he Eole of the Commerciol Itase in Corpo-
rate Finance, 22 Bus. Law. 751, 752-753 (1967). Thus, it scems im-
perative that any chunge in the luw of leuses in California preserve the
ability of the lessor under such a financing arrangexoent to hold the -
lessoe unconditionally to the puyment of the “‘rent.’””?

Where the lease is used as & finaneing instrument, the *‘rent’’ is in
substance interest and return of eapital investient and the rate of the
rent depends ob the credit rating of the lessee. Ordinurily, 2 mujor
lessee with a prime eredit rating will be given a long-term lease ot a
lower rent than would be asked of another leshee. Jf the original lessce
abandons, the lessor may bo able to relet at a higher rental, but_the
new lessce may not have the credit rating of the former lessce und, if

= Deing arrangement,

L eages with a prime credit
ting will often be required to pay less rent than a tenant whose ability
pay

to the rent is suspeet. In addition, where p finansing arr
is not invoived, the deatrability of a particular tensnt be & factor
that influences the amount of the rental example,

y favorable rental to a

23

ising in the shopping center. Under existing law, the
epereive affest of the full rental obligation be used by the lemsor
to make the original tenant live up to its This resommended
remedy will permit the parties to retain this of the existing law.

Effect on Unlawful Dﬂuii*m

Section 1174 of the Code of Civll Procedure provides that the lessor
may notify the lesses to quit the premises that such a notice does
not terminate the leasehold interest ultless notics so apecifies, This

1 Thewe xrrangeimenta aee often complexr. One ex Is of snch o traganct
secibed in Willinms, T'he Role of the Gmmm in ﬂumlcimu:
2¢ Bua. Law, 7061, 762, (1807): A Co. needs o new building to expand itu
mﬂnm It arrangen for X to purchese the Inud|for I:In-hluhtlx purchasen
fand and louwes it to A Co. on a short- lease. A Co. luilds the Sm-
provement amwl sells it to X. X makes pryment by meass of an unsecured
promimury note. X then pells the land ot cost Tovestment O, bul reinios
the fee in the improvement. Investment Ca. lenses |the Innd to X on a long-term
tenre with o net vetwrn that wili provide In t Co. with & fair rate of
interest vn ity investment. X lenpes the improv hack tv 4 Ob,
b Tt e i Sl LB e i b,
KRN n B AN OYEIRED vetmen or an ameant
oquad to cont of the lluiltﬂnut.nl:\'r ws the p vt of the mortkoxe troswe
gethon to pay the promissory note given by X te 4 Co. for the puechawe of the
i vemment. Thus, 4 Co. has possession of Iand and the improvement
B 2o may The. porsadic Tomiate X ban pent X money
o TAY reniale, Bpen
roturned, @4 the mortgagor of the hxppromut nd the subleass, nm rﬂ-
mnrily liable om the groond leass, haa seen A
Uo. in awnepship of the eqnity is the imp
inventor, owny ike land and has it and the
payment of rent by A Co. Invastment Co. niso the obligntion of X, a8 sub-
bwomor, us securlty, Investment Co. has gn in b ow ix vow ypaying
indeTont alent to 2 mortgage In the form of

—_S -




evietion under Bection 1174 should terminate the lesses’s rights
leass and the lessor should be required to relet the preperty
i the damages. The lessor's right to recover for loss
ts of the lease should be in%ependmt of his to bring
for unlawful detainer o recover the possession of the
should be rmmnri sotion in .

.gg%gr

i
i

in a
ages recovered as part of the unlawful detainer action.
lesgor shonld not be entitied to recover twioe for the same

i
¥

Civil Code Sectign 3308
Section of the Ciivil Oind~ reovides, in effeot, that & Jessor of real

property may recover the lurmd dsmages recommended
of leame mo provides and the|leasor chooses to pursue that
. Ensetment of legislation effectnating the other recosamenda-
the Commission would make Section 3308 wous insofar
property is concerned, The section shon , be amendad
its applicetion to personal pro A Commission has not
liﬂofpersomlpmpertyl and no attempt has deen
to with this body of law in the legialation.

Effective Date; Application to Existing Leases

The recommended logislation should effest on Jng.l, 1971, This
will intersated persons to fawiliar with the new legisla-
tion before it heeomes effective. =

The jon should not apply to leasen exeented Defors July
1, 1971, This is necessary because the did not take the vesom-

mended. legisistion into arconnt in’ dea Joases now in existence.

I
|

i
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PROPOSED LEGISLATION
The Commimsion’s recommendations would be effestuated by enset-
ment of the following measure:

An get 1o add Sections 1951, 195139, 19514, 19518, 19518, 1957.7,
19518, 1953, 1053.3, 1959.4, and 1952.6' to, and 1o swmend
Beotion 3308 of, the Ol Code, and fo odd Sschions S37.3
snd 339.5 to the Code of Civil Procadure, relating to lesses.

The people of the Biate of Califormia do ensct as follows:

SECTIONS ADDED TO CIVIL CODE
§1251. “Rent”ond “lecss” defied
 Bromon 1. Beation 1961 s 3dded to the Civil Cods, to

1951, As used in Sections 1951.2 to 10624, inclusive:
(a) “Rent” includes equivalent to rent,

1951.2, Except
19514, it :nlaelne of r:t'l

ion, the lessor the Jesses:

(1) The worth at award of the unpaid rent
which had been earned ; of terminationy

(2) The worth at the time of award of the amount by

the unpaid rent which would have been earned after
terminntion until the time of award exeeeds the amount of
such rental losy that the proves sould have beess reanon-
ably avoided ; '
{3) & rocsonavis acemissfon Tor the relubuing of the
sropertys

f4) If ihe leuse so proviges, tne worth ab the tize of
award of the amcunt oy which “he unpaid rent Tor the talance
af tr teem {or such loscer piriod as the lease prevides)
aftee the tim: of award croueds the amoan! of such vental
Toce that the ledowe proves could be reasosably nwelded; and

f=) I ulo leses o previldes, any other apount nucegsary
to rompunsate the lessor lor

Call the detriment proximately eansed by the lessee’s failure to
perform kis obligations under the loase or which in the oxdi-
pary sourse of things would belikely to result therefrom.

{(b) The **worth at the time jof award’’ of the amounts re-
ferred {0 in paragrapha (1) {2) of subdivision (a) is cam-
putad by allowing intevest at snch lawful rate an wmay be

-l-
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specified in the lease or, if no such rate is specifled in the lease,
at the legal rate. The worth at the time of award of the amount
referred to in paragraph (4} of subdivision (a) is computed
by discounting sueh amount at the discount rate of the Federal
Reserve Bank of San Francisco at the time of award plus 1
purcent.

(e} Efforts by the lessor to mitigate the damages cansed by
the lessee’s breach of the lease do mot waive the lessor’s right
to recover damages under this seation.

(d) Nothing in this section affécts the right of the leasor
under a lease of real property to indemuifieation for lisbility
arising prior to the termination of the lease for personal in-
juries or property damage where the lease provides for such
indemnification. '

Comment. Section 1951.2 states the mepsure of damages when the
lessee breaches the lease and abandons the property or when his right
to poesession is terminated by the lessor beeause of s breach of the
lease. As used in this section, ‘“‘rent’’ inclpdes *‘charges eguivaient to
rent.’’ Ses Section 1931, '

Nothing in Bection 1951.2 affects the riles of lew that detarmine
when the lessor may terminate the lessee’s richt to possession. ?_m
erully 2 Witkin, Summary of California Lay Real Property §§ 576-218
{1960). Thus, for exampie, the lessor’s right to terminate the lasaee’s

right to on may be waived under cpriain circumstances, Id, at
§ 278, nothing in Section 1951.2La!!eet: aty right the lesses
may have to an offyet against the damages otherwise recoverabis under

the sectiom. For axample, where the leasce his 8 claim based on the fail-
ure of the lessor to perform all of his sbligations under ths lease, See-
tion 19512 does not affect the right of the leases to have the amount
he is entitled to recover from the lessor o sach claim offset ageinst
the damages otherwise recoverable under the section.

Subdiussions fa) and ¢b). Under parag ph (1) of subdivision (a),
the lessor is entitled to recover the unpuid vent which had been earned
at the time the lense terminated. Pursuant fto wubdivision (b}, interest
must be added to such vent =t such lawful [rate 93 may be specified in

the lease or, if none is specified. at the lemill:ate of aeven pereent, In.

terest accrues on each unpaid rental iustallment fvom the time it be-
comes due until the time of award, i.s, th t entry of judgment or the

similar point of determination if 1he matter is deteruwined by a tridbunal
other than a court. :

A similur compntation is made under pavageaph (2) of subdivision
{(a) exeept that the Tessee may prove tht 2 certnin amount of rental
losi could have been roasonably avoidsd. The lessor is cutitled to ine
terest only on the amount by whieh each vendal installnent execods the
amwant of avoidable rental Joss for that vent perind.

Paragraph (k) of subdivision (a) mrovides in substance
that, if the lease so provides, the lzssor may recover from
the lessee & lump sum award for rent due for the balancs of
the term after the award or such lesser period as the lease
provides. The lump sum award nmast not include the amount
which the lessee proves could have reasonably been avoided.
Further, this lump sum award is discounted pursuant to sub-
divizion {b) to reflect prepayment. The amount by which
each future rental installment exceeds the smount of avoidable
rental loss for that rent period is discounted fram the dus
date under the lease to the time of award at the dizcount
rate of the Pederal Resarve Bank &f San Francisco plu$ one
percent. Judicial notice can be taken of this rate pursuant
to Bvidence Code Section 452(h}. 1In the abscnece of a provi-
sion in the lease providing for the recovery of damapes for
loss of rent due after the time of the award, such demages
are not recoverable except to the |extent permitted under Sec-
tion 1951.h. !
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In determining the amount recoverable under parsgraphs
(2) and {k)} (where applicable) of subdivision (a), the lesse
is entitled to have offsct against tf‘_‘-j :

Cunpaid reat not mervly all sums the lessor las teceived or will reeeive
by virlue of a relcting of the propecty which has aecinally been ae-
comsplished bet also ul) sums 1hat the lewsee cun prece (e lessor condd
Juve cblained or could obtain by weting reasepably in veleiting the
pruperty,

The gencral principles that govern mitigation of damages apply in
determining what- constitutes a “rental loss fHat the kessee proves”
eould He *“reasubly avaided.’? These prineiplex were sumumarizod in

Grecn v, Smith, 261 Cal. .28 392, 396-397, 67 Cal. .
799400 (1968) b » 39697, Rptr. 796,

A plaintilf cannot be eompensateit for dawrages which he eould
have nvoided by ressonable effort or expendditures, . . . The fre-
quent stalement of the principle is the tevmg of a *“duty’’ imposed
o the injured party has boen eritivized o the (heory that a
heesels of the “daly” dues not wive rise 1ol g envrelalive vight of
“aelion, ., . Tt is perhaps wore acewcate o iy that the nrongdoer
is not required fo eoupensate the injured paiety for dnmagea which
nre avoiduble by reasonuble effarl on the hl.‘fh*r’s part. . ..

The deetrine does not require the injured party to ke meas-
nres whieh are anreasunable or improctieal or which would involve
expenditures dispropoeviionaie to the los syught to be avoided or
which may by beyonil hix financtol means. ... . The reasonnlilenens
of the effurts of the injured parly must be ijudzed in #he light of
the widuatien confronting him at the thoe the loss wus threatencd
and not by the judement of bindsight, | . ) The faet that reason-
able meanures other than the one taken wold have avoided dom-
age & wal, in and of itself, prool of the fuct that the pue tuken,
#houyh unsuceessful, was unremsonable. . ... 1 a choico ol two
rensoniable eourses prescuts itself, the persqn whose weawe foreed
the «wiee ewsinot comphain that one ruther fhan the other is
chosen.” . . . The stmudard by which the peasonubleness of the
injured party's efforts is to be measuved is not »s high as the
standard required in_other nreas of law. . ; . #t 13 snfileient if e
ncts reasonnbly and with due diligenee, in good fnith, {Citations
owitted. ] :




Paragraphs (3) and (5) of subdivision (a) make clear that the measure
of the lessor's recoverable damages is not limited to damages for the loss
of past and future rent. Under paragraph {3), the lessor iz entitled to -
recover a reasonable comission for the expemises incurred in the reletting
of the property. Under paragraph {5), other items of damage are recoverable,
but only if the lease so provides. Paragraph (5) adopts language used in
Civil Code Section 3300 and provides in subsgtance that, if the lease so
provides, all of the other damages a person is entitled to recover for the
breach of a contract may be recovered by & lessor for the breach of his
lease. For example, to the exteni that he would not have had to incur such
expenses had the lessee performed his obligations under the lease, the
lessor may recover his reasonable expenses i¢ retaking possession of the
property and in making repairs that the less?e was obligated to meke in
preparing the property for reletting. (This!is in addition to a reasonable
comnission for the reletting of the property that is recoverable under
paragraph (3) whether or not the lesse so provides.) Other damages neces-
sary to compensate the lessor for all of the detriment proximately caused
by the lessee would include damages for the lessee's breach of specific
covenants of the lease--for example, a promise to maintain or improve the
premises or to restore the premises upon termination of the lease. Attorney's
fees may be recovered only if they are recovérable under Section 1951.6.

If the lessee proves that the amount of rent that ccould reasonably
be cobtained by reletting after termination exceeds the amount of rent re-
served in the lease, such excess is offeet against ‘the damages otherwise
recoverable under paragraphs (3) and {5) oragubdivisicn {a). Subject to
this exemption, however, the lease having been terminated, the lessee rno
longer has an interest in the property, and Ihe lessor 1s not accountable
for any excesas rents obtained through relettling.

The basic measure of damages provided in Section 1951.2 is essentially
the same as that formerly set forth in Civil Code Section 3308. The measure
of damages under Section 3308 was applicable, however, only when the lease
80 provided snd the lessor chose to invoke that remedy. Excepi as provided
in Section 1951.4%, the measure of dameges under Section 1951.2 is applicable
to all cases in which a lessor seeks damages upon breach and abandomment by
the lessee or upcn termination of the lease because of the lessee's breach
of the lease. Only the recovery of the items of damage described in para-
graphs (4) and (5) of subdivision (a) is depéndent on the terms of the lease;
the lessor can recover the desmeges described !in paragraphs {1), (2), and
{3) of subdivision (a) even though the lease contains no provision for re-
covery of these damages. Moreover, Section 1951.2 makes clear that the
lessee hag the burden of proving the amcunt ﬁe is entitled to have offaet
against the unpaid rent, while Section 3308 was silent as to the burden of
proof. In this respect, the rule stated is gimilar to that now applied in
actions for breach of employment contracts. See discussion in Erler v. Five
Pointas Mctors, Inc., 249 Cal. App.2d 560, 57 Cal. Rptr. 516 {1967).

.




Subdivision fe). Under former law, atiempts by a lessor (o miti-
gate damages sotactimes resulted in an unintended aeceptance of the
lessees’ surrender and consequently in loss of the lessor’s righl to fa-

" tuve rentnls, Seg Doveich v, Time Oit Co., 103 Cal. App.2d 677, 230 P.2d
10 (1951). Onc of the purposes of Section 1951.2 is 1o require mitigution
by the lessor, aud subdivision (e) is inctuded to insure that cforts by
the Jessor to mitigate do not result in n waiver of his right to damages
under Section 1951.2. o

Bubdivision (d). The determination of the lessor’s liabitity for in-
jury or damage for which he is cutitled to judemnifieation from the
lessee may be subseqoont to a terminatipn of the lease, even though
tho ecause of action zrese prior to terminktion. Subdivision {d) makes
clear that, in such a cuse, the righi to indemnification is unaficeted by
the subscquent termination,

Effcct on other vemedies, Seetion 19512 is not a comprehensiva
statement of the lessor’s remedies, When 1he lessce bronchey tha leass
and abandons 1he property or the lessor ferminates the lessoa’s right to
possession beeause of the lessec’s breach, the lessor may siraply rescind
or eancel the lease without seeking sfirmative reliet under the section.
Whero the lessee is still in possession butt hos broached the leass, the
lessor may regard the tease as eontinning|in fores and seek dnmages for
the datriment eaused by the breach, veprting to u subsequent aetion
it a further breach oceurs. In nddition, Scetion 19514 permits the
parties {o provide an alternutive remedy iin the lense—reeovery of rent
ns it becomes due. Sge_alep Scetion 1931.5 (liquiduted dasmages) snd
Beetion 19518 (equilable reliel). ;

One resalt of the ennciment of Seetion 1951.2 is that, unless the par-
ties have otherwise ngreed, the lessor is excused from further perform-
ance of lvis ebligutions altee the Jease terminates. Tn this vespoet the
wiactment of Scotion 15512 changes the) result in Kilawits v Pasific
Wondcnware & Poper Co., 25 Cal.2d 664} 153 I’.2d 24 (1944).

Stalute of limilutions, The statute of Eimitations for an action under
Beetion 1951.2 is four years from the dnte of termination in the ease of
a wrilten dease und two years in the enselof a lrase not i weiting, Sce.
Code of Civil Procedure Seetions 337.2 and 339.5,

§ 1950.4. Continuonce of lease after breach ond cbendoamen
8o, 3. Seetion 1051.4 is addad to the Civil Cods, to read:
19514, (a) The remedy 'Igedinﬂul-d:mumil-
abla only if the lease provides for this remedy.
{b) Even though a lesmses of has brepahed his

lease and ahondoned the pro lense sontinuen in effect
for so long as the lessor does not i the leasee’s right to
ion, and the lessor may all his rights and rems-

under the lease, including the right to recover the rent as

it&bmuo;inﬁuinmm if the lease permits the loasse
Yo the 1 :

{l)nﬂlyublettheproparty,nsigphisinhamtintbelmu.m-

(2) Bublet the property, amsign ]:in interest in the lease, or
hoth, subject to atandards or con
Teguire cﬁpliama with any wnveasonable standard for, nor
o Bobt D ety e
11 P . g
both, with the consent of the lessor, and the lease prauiden that
xuch conumt shall not unreasonably be withheld,

{e) For the purposes of subdi (b), the following do not
sonstitute & termination of the lassee 's right to possession :
{1) Aeciz of maintenance or p tian or sffaria io relat

the property. ; . )
{2) The appointment of a reéeceiver npon initiative of the
Jomser to nr-test the Jessor's interest under the lonse,
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Comment., Even though the lessee has breached the lesse and aban-
doned the property, Section 1951.4 permits the lessor to comtinae to
collect the rent as it becomes due under the lease rather than to recover
damages based primarily on the loss of fmture remt under Section
18512, This remedy is available only if the lease so provides and con-
tains a provision permitting the lessee to mitigate the damages by mub-
letting or assigning his interest in the property. The lease may give
the lessee nnlimited discretion in choos:pg a subtenant or amsignes. See
subdivision (b)(1). However, generally the lease will i impose standards
for or sonditions on such aubletting or asmignment or require the con-
sent of the lessor. Bes subdivision (b) (2}, (3). Inthelattnreale,the
lessor may not reguire ocmpliance munrauomblontmdardor
eondition nor unreasonably withhold his consent. Occasionally, &
ard or condition, although reasonable at the time it was included in the
lease, is unreasonable under

touthntmaybaeomidaredindaterm gwhother
ditions on subletting or assignment are reasonable ineclude: the credit
rating of the new tenant; the similarity of the propossd usa to the

previons nse; the natuve or character themtmmt—-ﬂwmm
be similar, hntthaqnnlitarofthe quite different; ths require-
ments of the new tenant for nervioes bytlltmr thaimput

of the new tenant ow common fasilities. |
The right to comtinue Lo solleat the tuitbeomuduetem
whmthehmembtha]auaa in sue

defaulti lemsce to posseesion of ¥he propurty amd the
remedy provided by Seetion 1951.9, Howeve ,mﬁh‘hﬁml.&
daehthemlaoﬂawthntdatmu N tosminate the
1essee s right {0 pe 2 Wrrxv, Sosany or Cata-
roryis Law Reol Proparly §§ : B-!'!B 1960). ’l'htu. for example, the
lessor’s right 4o terminate the lossee's right -posssesion be walvad
under certain cireumstances. 1d, ati&!

Where the loase lies with Seshion 1851.4, the loasor may rscover
thet?la;ni:bbecoﬁmu e underthe gdﬁr&mmdattham
time no on to Yetale poaseasior property
event the luul:g:bandons the property.|This allocation of the burden
of minimixing the losa is most useful where s
dulra,heiliﬁu,brnhﬂivtummago the property and to acqguire s
suitable tenant snd for this reason desre the
;lﬂ?ﬁonlsslaphmmﬂumm

'Pg: allocation of the duty to minimizs | danﬂm:es undeatﬂeumn 19514
js important. It permits arrangements for financing the purchase or
improvement of real property that might otherwise be seriously jeop-
ardired if the leasor’s only right upon b of the lease and abundon-
ment of the property were the right to recover damages under Section
1951.2. For example, because the lessee’d obligation to pay rent under
a lease could be enforced under former law, leases were utilised by
pablie entities to fnanee the construction of public improvements, The
lessor conatructed the improvement to specifieations of the public
entity-lesmee, leased the property ss imprioved to the public mtity, and
attheendotthetema!thelmnll mthapropu-g

rovement vested in the public entity, Hee, e.g, Dean v uaiwl 35
Oafﬂd 444, 218 P.2d 621 (10560). Similarly, & Jessor could, in relianee
on the lesseo’s rental obligation under a'long-term lease, construet an
imprevement to the speeifications of the lessee for the use of the Iuleu
during the leass termf 'trhhr;emedylm ?lh under Soutitm 1951 4 re
tains the sobstance of the former law an Eve! in effect,
security for the repayment of the eoul of hnprmtinthuc

canes,




Subdivision (c) makes clear that certain pets by the lessor do mot

constitule a termination of the lesseo’s right to possession. The first

paragraph of the subdivision permits the leasor, for example, to show
tboluudpremisutopmpecﬁntenmudmthalemhubrmhad
the!enuandab:ndonadthcpr:rty. _

The seeond paragraph of subdivision {¢} makes elear that appoint-
ment of a receiver to protect the lessor's ri

mmle, 'tntenterminnbl:ﬂiﬁnoftheleneebal’sri

ampls, an apartment ing may

to a lessee who then lsases the individual apa

appointment of a reeeiver be appropriate if the lemses under the
mmlmaenueauthommtge but fails to pay the
lesor the rent payable under the mastar . The receiver would

of the lessee and pay

Swec. 4. Bection 19515 is added tq the Oivil Code, to read:
1951.5. Sections 15670 and 1671, relating 40 liguidated dem.

ages, pply to a Jeane of real property.
Comment. The amount of the lessor’s dams

determine in some cases since the lessor’s right

Proprists cases & liguidated damage provision
quirementv!ﬂikﬁ%ﬂntiom 1870 and 1671. ..
Under former law, isions in resl property lsases for liquidated
dsmages breash by the lessee were held ¢ be void. Jaok v. Sins-
hoimer, 125 Cal. 563, 58 Pas. 150 (1899). However, sueh holdings were
based on the former rule that the lessor’s eause of action upon breach
of the lease and sbandonment of the propert; or upen termination of
the lessce's right to possession was either for the rent a« it besame dne
AL R .
ar a8 peovigions for li ted damages wpon a r's brese
are coneerned, much wicns were upheld wader the preexisting law
if reasonable. See Pak Bing v. Barker, 197 Cal, 240 Pac, 765
(1925), Nothing in Section. 19515 changes this rule. _

§ 1951.6. Atlorney’s fem :

Sec. 5. Bection 1951.6 is added t¢ the Civil Code, to read:
1951.6. Bection 1717, relating to contract provisions for at-
torney’s foew, appliss 1o leases of and the at-
tornay s fecs provided for by Sestion (1717 be recoverable
in addition to any other relief or nt to which ths lemor or

leasee may be entitled. j .
Comment. Lensws, like other contracts, i provide that a
i y's feex ineurred in suo-

cessfully enforcing or defending his rights in litigation arising out
of the lease. Bestion 1961.6 makes clear that th.mgmthaotherno—
tions of the statute impairs a party's rights under such a provision and
that Civil Code Section 1717 : Bps
Plies {o leases of real praperty.

T




§ 1951.7. Notice required upon reletting property

Sec. 6. BSection 1951.7 is added to the Civil Code, to read:

1951.7. (a) As used in this secticn, "advance payzment" means
moneys paid to the lessor of real prqurty as prepayment of rent, or
as a deposit to secure faithful performance of the terms of the lease,
or any other payment which is the substantial equivalent of either of
these. A payment that is nct in excess of the amount of one month's
reat is not an advance payment for the purposes of this section,

{(b) If the lessee has made an advﬁnce payment and the lease is
terminated pursuant to Section l951.2,jthe lessor shall send a written
notice to the lessee if he relets the property. The notice shall be
gsent by first class mail to the last kﬁown address of the lessee not _
later than 30 dasys after the new lessee¢ takes possession of the propertr.:

{c) The notice shall state all of the following:

{1) That the property has been relet.

{2) The name and address of the new lessee.

(3) The terms and conditions of tﬁe reletting.

(d) Where the property is relet under & written lesse, the lessor
may comply with paragraph (3) of subdiﬂision {c) by any of the following:

{1) Attachinga copy of the lease to the notice.

(2) If the lease has been recorded, stating in the notice the date
and place of recording, including the ?clume and page or other identi-
fication of the record.

{3) Stating in the notice that the lessee or his representative
may examine and make coples of the lease at such reasonable times and

places as are gpecified in the notice.




Comment. Section 1351.7 Joes not in any way affect the right of

the lessor to recover damages nor the right of a lessee to recover pre-

. paid rent, a serurity depesit, or other payment. The section is ineluded

merely to provide a means whereby the lessee may obtain the infor-

mation concerning the reletting of the property when his lease has
been terminated nnder Section 1951.2.

§ 1951.8. Equitable relief

Sec, W, Section 1951.8 is added to the Civil Code, to read:

1951.8. Nothing in Section 1951.2 or 1851.4 affects the right
of the lessor under a lease of real property to equitable relief
where such relief is appropriate.

Commen!., Geperally, where the lessee has breached & lease of real
property, the lessor will simply recover dn*nages pursuant to Civil Code
Seetion 1951.2. However, SBection 1951.8 makes clear that the lessor
remains entitled to equitabie relief where such relief is appropriate,
For example, even though the lease has inated pursnant to sub-
division (a) of Bection 1951.2 and the has recovered damages
onder that section for loss of rent, he ia not precluded from obtaining
equitable relief, ¢.¢, an injunction enforeing the lessee’s covenant not
to cempete, 3
§ 1952. Effect on unlowful detoiner actiors

Seo, 8, Section 1952 is added!to the Civil Code. to read:

1952. (a) Except as provided in subdivision (e}, nothing
in Beetions 1951 to 1951.8, inclusive, nffeets the provisions of
Chapter 4 (eommeneing with Section 1159) of Title 3 of Part
3 of the Code of Civil Procedure, relating to actions for nnlew-
fal detainer, forcible entry, and foreible detainer.

{(b) The bringing of an action $nder the provisions of Chap-
ier 4 (comumencing with Section 1159} of Title 3 of Part 3 of
the Code of Civil Procedare does not uffect the lessor’s right
to bring a separate action for relief under Seetions 1931.2,
1951.5, 1951.6, and 1951.8, but no damages shall be recovered
in the subsequent activn for any |detriment for which a claim
for damages was made and determjined on the merits in the pre-
Yious action. :

(z) After the lessor obtains possession of the property
under a judgment pursuant to Sectipn 1174 of the Code of Civil
Procedure, he 1s no longer entitled to the remedy provided
under Section 1951.4 unless the lpssee cbtaing relief under
geetion 1179 of the Code of Civil Procedure.

Cormment. Rection 1952 ir designnd to elarify the relationship he-
tween Bectiong 195119518 amd the olapler of the Code of Civil Pro-
cedure relating (o netions for unlawFul detniner, foreible entry, and
forcible defniner. The netions provided for in e Code of Civil Pre-
cadure chaplor are designetd (o provide a snnmary methol of reenver-
ing possession of propeety. .

Subdivizion (b1 provides that the Toct that a lessor has reeovernd
possessias of the peaperty by an wjlawlful detainer netion does not
prechude him from bringing a repavite action to sceure the reliel io
which he is entitled tmder Bections 1051.2, 19515, 19516, and 19518,
Bome of the invitlental damagges to whizh e ossor is entitled may be
recoverad i eiiher the unlnwind delniner petion or in . action to
recover the damages speeifiod in Seetions 1951.2, 19515, aml 10518,
Under Beeling 1952, sueh dnmages may be recoversd in cither netion,
but #he iresor s entiiled in Bl one {loterminotion of the moerite of a
elaim for damages Tor any parlieslar detriment.

Pder subdivision (e}, however, ivhen ibe lessor has evieted the
Toseee provelor e undaw Ml detainer provisions, be cannot proceed under
the provigions of Reetion 1951.4; i, a lossur cannot eviot the tenant
and refose to mitignte fdpmages, In effect, the lessor i put (o an elee-
tion of remeilios in guel a enae. [Indpr some cirpnmstanecs, the eourt




may order that exccution npeu 1he jndgment in an unlawfnl detaincy
procecding nnl to be isaurd until five days after the eniry of the jwig.
ment; if the lossor s paid the nmovnt to which he ia found to be
entitled within such time, the judgment is satisfied and the tenant i
. pestored to his cstate. In such ense, since the leasor never obtaius posses-
sion of the property, his right io the remedy provided by Section
1951.4 is not affected by the proceeding, It the conrt granta relief from
 forfeiture and restoroa tho lessee to his cstate a8 anthorized by Code
of Civil Procodurs Seetion 1179, 1he lanse-—inelnding any provirion
gx;ing the lessor the remedy provided in Section 1451 4—continnes in
pot.
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terms of the lease were fixed :le%ie. tion, or other agree-
ment executed before. July ?’: 19 ’np

Camment. Section 19529 is included uuthe'immd

¥

Sxo. 11. Section 1952.6 is added to the Civil Code, to read:
Whers,an agresment

§ 19524, Wwﬁpﬁlﬁm

blie entit profit tion
fromm OF 10 public entity or any nom BOYPOrS
whoutitleo:nglterestintba prop i i
ek of 3: i pnhlgglentigrg inelusi plicable
i tions to 1952.3, i va, were appli
i tosuehalene.hmui
in seation, ‘‘publie entity’’ i

city snd sounty, city, distri
wmothumﬁﬁ?ﬂmn,
Comment, Beotion 1952.6 is included to the application of

provision of Sections 1951 to 1952.2 to lease- urchase agreements
gynblhsﬂtiu if snch applination wonld make the agreement invalid.
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CONFORMING AMENDMENT OF CIVIL CODE SECTION 3308

Sma, 12, Section 3308 of the Civil Code is amended to resd:
3808. The parties to any lease of reat o# personal property
may agree therein that if such lease shall be terminated by

the lessor by resson of any breach thereof by the lessee, the

lessor shall thereupon be entitled fo recover from the leasee the

worth at the time of such termination, of the excess, if any of

the amount of rent and eharges equivalent to rent

the lease for the balance of the mtated term or any ghorter

period of time over the then req:onabls rentalvaluao!the
riy for the same period

B

hereinabove permttsd shall be binding upon him and

resourso thereafter to any other remady for rental
or charges equivalent to rental or damages for hreash of the
eovenant to pay such rent or accruing subsequent fo
ﬂwtmeofmuhtermmatmn.'r pamaatnlmhlamn&z
further agres therein that unless the remedy provided by
mnonmuemnedbythelmmthinalpmaﬂndthl
rightthnreto:haﬂbebmed _

leasen of resl property; insofar as the to real roporl'.y it
has hosp saperseded by Seetione 1951-1952.6, Neither dehfion

W loasea frorn Bection 3308 nor ebaetment of Bonﬁom 1951-
8 affests any remedy or benefit available to a lessor or s lemee of
porscual p under Bection 3308, under Beetion 8300, or under

. the rules toaontractsgeneml]y_

SECTIONS TO BE ADDED TO CODE OF CIVIL PROCEDURE

§ 337.2. Damoges recoverable upon abandanaient or termination of written
_ jeasa of mal
Seo. 13. Seetmn 337.2 mnddedtothe{}odaoiCrvﬂPro
eac!’gr?ezto th !

e easeofrealp perty is in writi
astion shall be brought under P01951 2 of the Gwilmgdode
more than four years after the breach of the lease and abandon-
ment of the property, or more than four years after the termi-
nation of the right of the lessee to ion of the property,
whichever is the earlier time.

Comment. The four-year period provided in Section 337.2 is eonsist-
ent with the general statute of limitations applieable to written eon-

tracta, Hes Bection 337. Although the former law was not clear, it ap-

pears that, if the lessor terminated a lease nseofthelma'sbrmh
and evieted the lessee, his canse of action for the damages resuiting
fmthalo.dthemntalndueunﬂuthal did not acerus uatil the
end of the mllmterm De Hard v. Allen, 26 Cal2d 829,
161 P.2d 458 (1945) ; Traff v. , 214 Cal. 591, 7 P.2d 697 {1932]

Under Civil Code Section 19512, however, aggneved leasor wany sue -

i ﬁorthedmagureaulhngtmm ¢ loss of the rentalz that
would have necrned umder the leass, Accordinpgly, Section 837.2 relates
gehgﬁodoﬂimitnﬂonutolmnehmd ent or to termigation

on m seemsassmddeatothecodaofcmrm
dure, to read :

3305, Wherealsaseofmlpm rty is not in writing, no
astion shall be bronght under Bectio lﬂslzofthe(}ivil
more than two years after the breach of the lease and abandon-
ment of the property, or more than years after the tepmi-
nation of the right of the lessee to ion of the property,
whiehever is the earlier time.

Commaent. The two-year period provided in Section 339.5 is conxist-
ent with the general statuts of limitations applicable to contracts not
in writing. See Seetion 339, See alap the t to Bection 837.2,
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